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Last summer during the retreat given by my chap-
ter of Dominican secular tertiaries the retreat-master 
made mention of the notion of irregularity. Irregularity 
here is a canonical, not a medical, condition. A canoni-
cal irregularity is a perpetual impediment. It affects 
clerics and those aspiring to become clerics. It affects 
the lay faithful as well, because under canon 1043 all 
of Christ’s faithful are obliged to disclose such impedi-
ments to holy orders to the ordinary or parish priest. 
Moreover, under canon 1046 
ignorance of irregularities 
and impediments does not 
exempt one from them. 

Irregularity arises out of 
ecclesiastical law and evinces 
the Church’s desire to exclude 
the unworthy from her divine 
ministry. It harks back to the 
Law of Moses (Lev. 21:18-20) 
where a priest, a descendant 
of Aaron, was forbidden to 
offer sacrifice “if he has an in-
firmity such as blindness or 
lameness, if he is disfigured 
or deformed…or is a eunuch. 
” Likewise, Saint Paul coun-
selled Timothy (1 Tim 3:2) 
that one wanting to be a priest “must have an impec-
cable character. He must not have been married more 
than once.”

Irregularity primarily forbids the reception of or-
ders and secondarily the exercise of orders already 
received. Irregularity does not invalidate the orders 
received by a cleric or the acts performed by the cleric, 
but they are gravely illicit. Irregularities traditionally 
are of two classes, those arising out of defect (ex defec-
tu) and those arising out of a delict (ex delicto) or crime. 
The latter involve a grave sin committed after baptism 

which is either public or occult (not publicly known). 
Besides irregularities, there are also simple impedi-
ments. They differ from irregularities in that they are 
not perpetual. Canon 597 requires that Catholics wish-
ing to enter an institute of consecrated life be without 
impediment. 

Current Law
The 1983 code very greatly reformed the law of ir-

regularities and impediments to orders and their exer-
cise, but the old impediments 
remain of interest. Their histo-
ry shows the depth of the his-
toric solicitude of the Church 
to exclude the unworthy from 
her ministry while at the same 
time revealing her eagerness 
to ensure that the ius vigens or 
current law is reformed to re-
flect current sensibilities. 

Canons 1040-1049 contain 
a taxative (or exclusive) list of 
these impediments and irreg-
ularities and this list is rather 
shorter than that contained in 
the 1917 code. Canon 984 of 
the 1917 code listed as irregu-

larities by defect illegitimacy, physical defects, mental 
defects, bigamy, infamy, and association with death 
sentences. Irregular by delicts were apostates, heretics, 
schismatics, those baptized by non-Catholics, and ho-
micides, mutilees, suicides, surgeons whose patient in 
their care had died, and those who had exercised or-
ders or rites prohibited to them. Simply impeded from 
the reception of orders were sons of non-Catholics, 
married men, slaves and those in military service, neo-
phytes and the infamous.1

IURI CANONICO QUO SIT ECCLESIA DEI FELIX. 
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law. If bishops had fulfilled their duty to abide by the 
rule of law, especially in the cases involving clergy 
who are serial child abusers, there probably would 
have been no crisis. This Article proposes that an im-
portant aspect of responding to the present crisis must 
entail recommitment to the rule of law, thereby allow-
ing injured individuals and communities to heal and 
forgive.

For more, read the entire article, which is timely 
in large; it is well worth the time that it takes. What 
is new is change of concentration to the misconduct 
of bishops, both for sexual abuse and covering up 
for priestly predators. The pigeons described by 
Fr. Coughlin are coming home to roost, as noted by 
DR. Ed Peters in a recent comment on his Facebook 
page:

Professors of canon law never had it so good. No 
longer need we convince students of the importance 
of Church law. We simply invite them to look around 
and see for themselves what some five decades of ig-
norance, disregard, and recently, thinly-veiled con-
tempt for law in high places, brings in this wake. And 
presto! Case made.

To this I have nothing to add.

  
The other major issue is the apparent failure to use 

any means, canonical or otherwise, to address the seri-
ous matter of widespread homosexual or other sexual 
misbehavior behavior involving adults clerics, includ-
ing bishops. This may ultimately prove to do more 
damage to the Church than the abuse of minors. It is 
ore difficult to discuss because the evidence has been 
hidden until recently, although I can remember some 
leaks over the past thirty years.

Archbishops Theodore McCarrick of Newark and 
Washington, Robert Sanchez of Santa Fe, Rembert 
Weakland of Milwaukee and Bishops Michael Brans-
field of Wheeling-Charleston, Bishop Joseph Fer-
rario of Honolulu, Robert Lynch of St. Petersburg FL, 
Anthony O’Connell of Palm Beach, Joseph Symons 
of Palm Beach, Daniel Ryan of Springfield IL were 
publicly and credibly accused of various sexual mis-
deeds. Some “resigned” but all were treated much 
more gently than priests, who were often dismissed 
from the clerical state and left to survive on their 
own. 

I am confident that the nine mentioned above are 
not the only ones; there are undoubtedly more who 
escaped detection, as did Arch bishop McCarrick un-
til this summer. This is something that must be faced; 
but I have my doubts that anything meaningful will 
be done unless members of the lay faithful demand ac-
tion.

My head is swimming over the steady stream of 
revelations concerning the abusive exercise of the min-
istry of governance in the Church. Unless I am sadly 
mistaken, I imagine that you are in the same boat. And 
between now and the time you read this issue, there 
will likely be more.

Our usual practice is to devote this space to reports 
from members of our staff plus comments on various 
events inside and outside the Church. Due to the pres-
ent extraordinary state of affairs, I will use the rest of 
this space to point out two of the many measures that 
were not used. Had they been, we would either not be 
dealing with the current catastrophe at all or it would 
at least be manageable. Chuck Wilson

  
The first and most glaring omission was the failure 

to use the available canonical measures to discipline 
clerics who abused minors. In 2003, Fr. John J. Cough-
lin, OFM, who was on the faculty of Notre Dame, 
wrote an article for the Boston College Law Review. 
The title was The Clergy Sexual Abuse Crisis and the 
Spirit of Canon Law and you can read it by going to 
this issue on our website and clicking on the title. The 
text of the abstract follows:

Recent revelations of cases in which Catholic priests 
have sexually abused minors over the course of the 
last five decades have drawn intense media scrutiny 
and public outrage. But discipline of the clergy for 
sexual offenses is not novel in the history of the Catho-
lic Church, and canonical structures have long been in 
place to address the problem. This Article argues that 
the recent crisis has resulted in part from a failure to 
respect and enforce the relevant provisions of canon 
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1. From Lifesitenews.com, August 30, 2018:
Young bishop doesn’t believe 

prelates who say, ‘I knew 
nothing’ of McCarrick’s sex abuse

https://www.lifesitenews.com/news/young-bishop-doesnt-believe-
prelates-who-say-i-knew-nothing-of-mccarricks-s

One of America’s youngest bishops has expressed 
his incredulity, if not disgust, over the manner in 
which senior prelates have handled the McCar-
rick scandal, which is still sending shockwaves 
throughout the Catholic Church.
In a Sunday homily at Our Lady of Walsingham in 
Houston, Texas, Bishop Steven Lopes, 43, spoke 
about the unsatisfactory response of some of the 
old guard members of the United States Catholic 
Conference of Bishops (USCCB) to the scandal.
“I’ll tell you what response is not good enough: 
It’s the parade of cardinals and bishops who have 
rushed to the television cameras, clutching their 
pectoral crosses, saying, ‘I knew nothing,’” said 
Lopes, appointed bishop of the Anglican Ordinari-
ate – a special rite in the Church for Anglicans who 
become Catholic but still may retain some of their 
traditions, formally called the Diocese of The Per-
sonal Ordinariate of the Chair of St. Peter – in 2016.
“I don’t believe it,” continued Lopes. “And I am 
one of them. I don’t believe it, because as one of 
the youngest bishops in the conference, you do get 
an interesting perspective. Like, for the fact that I 
was a seminarian when Theodore McCarrick was 
named Archbishop of Newark, and he would visit 
the seminary often,” he added. “And we all knew.” 

[I am blessed that Bishop Lopes is my bishop. My par-
ish, Our Lady of the Atonement in San Antonio, is now 
a parish of the Ordinariate of the Chair of Peter. It has 
been a spiritual treasure for me for the last 35 years. CW]

    

2. From Settimo Cielo by Sandro Magister (Ita-
ly), August 25, 2081:
Homosexual Priests and Bishops. 
Neither “Healthy“ Nor “Faithful“

http://magister.blogautore.espresso.repubblica.it/2018/08/25/
homosexual-priests-and-bishops-neither-healthy-nor-faithful/?refresh_ce 

“Homosexuals“ and “bishops“: these are the 
two keywords of the scandal that is shaking the 

church today. But in spite of this, Pope Francis 
did not even once work the first or the second of 
these words into the “letter to the People of God” 
of a few days ago, in the run-up to his journey to 
Ireland for the world meeting of families…
The pervasive presence of homosexuals in many 
seminaries all over the world is a well-known 
phenomenon. In November of 2005, a few months 
into the papacy of Joseph Ratzinger, the Vatican 
authorities established that «the Church, while 
profoundly respecting the persons in question, 
cannot admit to the seminary or to holy orders 
those who practice homosexuality, present deep-
seated homosexual tendencies or support the so-
called ‘gay culture’...”
It is notorious, however, that even in Rome the 
phenomenon is present with its depravities, and 
involves the superiors of these seminaries. The 
Almo Collegio Capranica, the prestigious acad-
emy to which the dioceses send their pupils to 
complete their studies in Rome, is anything but 
immune to it. Just like the Pontifical Athenaeum 
of Saint Anselm, the Roman theological faculty of 
the Benedictine order…
The coordinator of the “C9“ is the Honduran 
cardinal Óscar Andrés Rodríguez Maradiaga, 
he too one of the Dublin speakers, but whose 
auxiliary bishop and protégé Juan José Pineda 
Fasquelle was removed last July 20 on account 
of ongoing homosexual activity with seminar-
ians of the diocese, verified by an apostolic visi-
tation.
Maradiaga, however, inexplicably remains at 
his post. And last August 15, Pope Francis ap-
pointed to the key role of substitute of the secre-
tariat of state the Venezuelan Edgar Peña Parra, a 
former diplomat at the nunciature in Honduras 
from 2002 to 2005, and very closely connected to 
Pineda, whose appointment as auxiliary bishop 
of Tegucigalpa he supported in 2005.
From the seminaries, to the clergy, to the bishops, 
to the cardinals, homosexuals are present at all 
levels, by the thousand. No less an unimpeach-
able voice than that of the Jesuit [James] Mar-
tin stated a few days ago to “Crux,” the leading 
Catholic information portal in the United States 
and perhaps in the world:

STRAWS IN THE WIND
            

[Straws indicate to us how strong and in which direction the wind is blowing. We are very grateful to the readers who take the 
trouble to send us the parish bulletins, newspaper clippings and other docu ments which make this popular feature possible. — Ed.]
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“The idea of a purge of gay priests is both ridicu-
lous and dangerous. Any purge would empty 
parishes and religious orders of the thousands of 
priests and bishops who lead healthy lives of ser-
vice and faithful lives of celibacy.“
Perfectly true. But then there are homosexual 
priests and bishops who are neither “healthy“ 
nor “faithful.“ Many. Too many.

[I urge you to read the full story and follow the above 
links. From my personal experience, I can attest that 
homosexual activity by clergy was in too many cases 
not regarded as a very big deal — unless minors were 
involved —and even then, it was frequently swept un-
der the rug. CW]

    

3. From the bulleting of Stella Maris Catholic 
Church, Sullivan’s Island, South Carolina, Au-
gust 5, 2018:

From the Pastor’s Desk
https://stellamarischurch.org/bulletins/20180805.pdf

…Let me just say this, it is past time for the cler-
gy and laity to demand that what Pope Benedict 
called the filth in the Church be handled starting 
at the very highest level, meaning the Vatican and 
its Curia. Reports of McCarrick’s perversity went 
through our Nuncio to Rome when McCarrick 
was named to Washington, D.C. By then, Pope 
John Paul was in decline due to his Parkinson’s. I 
wonder if the word ever got to him. Pope Francis 
was elected to clean up the Vatican personnel and 
finances. Sorry, but it has not happened. Some of 
the people he has brought in seem to have no in-
terest in reform. Pope Francis’ trip to Chile was a 
disaster as he was met by loud protests against the 
ordination of a bishop who clearly had knowledge 
of sexual abuse by another bishop. Pope Francis 
accused the protesters of calumny and asked for 
proof. Later, the media reported that Pope Fran-
cis had already been given the proof. Just this last 
week, Cardinal Oscar Rodriguez Maradiaga of 
Honduras was presented a petition to clean up the 
moral disorder in his seminary (not to mention the 
allegations against his auxiliary bishop). Perhaps 
emboldened by the disposition of Theodore Mc-
Carrick, the seminarians brought their complaints 
about moral turpitude to their Cardinal. His re-
sponse? He called them gossipers. Folks, Cardinal 
Maradiaga was brought in by Pope Francis to co-
ordinate the group known as C9, i.e. the nine cardi-
nals charged with cleaning up the mess at the Vati-
can. He came into the Curia with his own financial 
scandals. As for Cardinal O’Malley’s response that 

this was not dealt with because there were no poli-
cies in place, did he really say that? No policies? 
That’s how this predator went on for years and 
how he rose in the hierarchy? I thought we had a 
policy manual called the Gospel. Enough! Enough 
written here. Enough of all this. The Church is 
made up of saints and sinners. It is always in need 
of reform. Let this reform begin and begin at the 
top. If Pope Francis can’t or won’t do it, he should 
step aside. I am trying to imagine a way that we 
can convey this to the hierarchy, perhaps a parish 
letter to all the American cardinals? 
Rev. Msgr. Lawrence B. McInerny, J.C.L., Pastor

[Here’s one pastor that gets it! It’s a good thing he has 
a canon law degree, which may come in handy. CW] 

    

4. From CBS Miami, September 4. 2018:
‘There Are No Tints On The 

Window’: Miami Beach Police 
After Two Priests Caught 
Performing Sex Act In Car

https://miami.cbslocal.com/2018/09/04/priests-arrested-miami-
beach-sex-acts-in-car/

Two Chicago-area priests were charged Monday 
with Lewd and Lascivious behavior and Indecent 
Exposure after being caught performing a sexual 
act inside a car parked on a Miami Beach street…
Police got a 911 call about a lewd and lascivious 
incident taking place in the 1300 block of Ocean 
Drive…
When officers arrived, the police report states, the 
two were performing sex acts on each other “in 
full view of the public passing by on Ocean Drive 
and the sidewalk.” It was 3:20 in the afternoon…
The address they gave comes back to the Mission 
San Juan Diego Parish in Arlington Heights.

[Here is what Dr. Ed peters said about this incident 
on his Facebook page: “I’m all in favor of removing 
faculties for ministry from the two creep priests ar-
rested for having sex in their car on Labor Day, as it 
seems was done, but their acts were also CRIMES un-
der Canon 1395.2 and they both need to be prosecuted 
and expelled from the clerical state, speedily. As for 
jurisdiction to prosecute, the place of the crime (Mi-
ami, per c. 1412) and their place(s) of incardination 
(per c. 1408) are equally competent. Somebody BET-
TER act, quickly and publicly. And no, Canon 1344, 
2 should not avail these two. Enough. No more. It’s 
over. Get out.”]
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Philip C.L. Gray, J.C.L.
Three events this past summer have rocked the 

Church as never before in this era and perhaps in her 
entire history. Unless you have been living on another 
planet, you are aware of them.

First was the finding by the Archdiocese of New 
York that then-Father Theodore McCarrick was credi-
bly accused of molesting an altar boy in 1971 and 1972 
while serving there. This was followed on June 20th 
by the announcement that the Holy See had removed 
him from ministry, and further revelations that he had 
abused seminarians and young priests while Bishop of 
Metuchen and Archbishop of Newark.

Second, on August 14th, the Attorney General of 
Pennsylvania released a state grand jury report that 
over 300 priests had abused more than 1,000 children 
in six of the eight dioceses. (The Diocese of Altoona-
Johnstown and the Archdiocese of Philadelphia were 
the subject of earlier grand jury reports.) During the 
next three weeks, attorneys general in five other states 
announced they are considering similar actions and I 
am sure this number will grow.

Third, over the weekend of August 25-26, an eleven 
page testimony by Archbishop Carlo Maria Vigano, 
who served as apostolic nuncio to the United States 
from 2011 to 2016, exposed significant corruption at 
the highest levels of the Church. The allegations that 
concern me most are that the Holy See had been alert-
ed to Archbishop McCarrick’s sexual misdoings long 
before they became public knowledge and that a ho-
mosexual culture exists in many U.S. dioceses and the 
Roman Curia itself! 

We recognize that the events revealed this summer 
are not comprehensive and represent symptoms of 
deeper problems. If only the symptoms are addressed, 
greater scandals will follow. The foundational prob-
lems that allow such corruption and evil acts to per-
sist in the Catholic Church include widespread secu-
larism, antinomianism, and a significant distortion of 
the identity of the ordained and the laity. These issues 
discourage the development of faith in an increas-
ingly atheistic world, reject necessary structures that 
protect the rights of individuals, and discourage the 
proper relationship that should exist between the or-
dained and the laity. 

Cardinal McCarrick and those whose corrupt per-
formances allowed him to persist in his evil acts must 
be brought to justice. Those bishops and other ecclesi-

Canonical Basics 

astical authorities who failed to act on complaints of 
sexual abuse or misbehavior by members of the clergy 
must be called to account. Efforts to obtain this justice 
must also begin a process of correction or these and 
other scandals will continue. 

This is not new news. We have struggled with a 
sex abuse scandal and other forms of corruption in 
the Catholic Church for decades, and we have long 
known it reaches the highest levels of the Church. 
What must be understood is the connection between 
these scandals and a pandemic influence of secularism 
in the Church. The Church no longer informs the cul-
ture with her faith; rather, secularism informs authori-
ties in the Church on how to behave. This secularism 
rejects the laws and structures of the Catholic Church 
that protect the faith and the people who believe. Ul-
timately, these problems are rooted in a distortion of 
identity and roles between the ordained and the laity.

If the correction of the scandalous offences focuses 
on forming new processes and establishing lay boards 
to investigate such things, we will only get more of the 
same. This is what happened in the 1990’s and again in 
2002. Catholics must insist that the laws of the Church 
be applied properly, and demand that faith inform the 
work of our pastors. 

A comprehensive statement with a strategy for re-
form and steps that faithful Catholics can take to pro-
tect their rights is being prepared for publication by 
the Foundation and Catholics United for the Faith. 
Those interested in a copy can contact either aposto-
late to receive a complimentary copy at the time of 
publication.

Memorare 
to St. Joseph

Remember, most pure spouse 
of Mary ever Virgin, 

my loving protector St. Joseph,  
that never has it been heard that 

anyone invoked your protection or 
besought your aid without being 

consoled. In this confidence I come 
before you; I fervently recommend 

myself to you. Despise not my prayer, 
foster father of the Redeemer,  

but graciously deign to hear it.  
Amen.
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continued from page 1
Illegitimate children under canon 1137 are those 

born outside of valid or putative wedlock. Thus, if a 
church tribunal should later determine a marriage to 
be invalid, the children of that marriage are not ren-
dered illegitimate. Moreover, children born illegiti-
mate are under canon 1139 legitimated by the sub-
sequent marriage of their parents, and under canon 
1140 legitimated children are equivalent to legitimate 
children as far as canonical effects are concerned, un-
less otherwise expressly provided. Here canon law has 
adopted, under Pope Alexander III (1159-1181), a Ro-
man law reform made centuries ago in 477 A. D. by 
the Emperor Zeno. 2

Common Law
Anglo-American common law was less generous 

to bastards and, until nineteenth-century statutory re-
forms, subsequent marriage in England and America 
did not legitimate children born before the wedding 
day. This conflict of law led to a cause célèbre in late 
medieval England. John of Gaunt was the third son 
of King Edward III. Moreover, John was thrice mar-
ried. Lamentabile dictu, the third wife had been John’s 
mistress and bore him four children before the second 
wife died and the children’s parents could marry. In 
1399 John’s eponymous son by his first marriage be-
came King Henry IV of England. Meanwhile there 
arose a question of the status of his half-siblings, the 
four children of Duke John of Gaunt by his mistress 
Catherine Swynford, whom he had married in Febru-
ary 1396. Fortunately, they were legitimated by a pa-
pal bull in September 1396, enabling their second son, 
Henry Beaufort (c. 1375-1447), a promising student at 
Oxford, by the end of that year to be appointed dean 
of Wells cathedral. Moreover, having been ordained 
deacon on 7 April 1397, on 27 February 1398 Pope 
Boniface IX provided him to the see of Lincoln and six 
years later he, now half-brother of the king of England, 
was translated to the very rich see of Winchester. Later 
in 1426 he was also made a cardinal and for another 
two decades was the most prominent English church-
man. Meanwhile his status in English common law 
was at length repaired when an act of parliament legit-
imated the Beaufort children. Today those born out of 
wedlock under the reformed 1983 code are no longer 
irregular for the reception of holy orders, but alas the 
reform did not come early enough for a colleague of 
my retreat-master who had to obtain a rescript of the 
Holy See ex defectu natalium in order to be ordained. 

Physical Defects, Mental Defects, Infamy and 
Other Irregularities

Canon law also rendered irregular those with se-
vere physical defects which would impede their min-

istry. The defect had to be so severe that it prevented 
the safe performance of acts of ministry and detracted 
from the becoming performance of such acts. Rather 
like the Aaronic priesthood, the blind, the deaf, those 
who had lost hands, and those with severe speech im-
pediments were thus irregular. Those who had lost a 
leg but who with the aid of prosthesis could stand se-
curely and perform the rites as prescribed were not, 
however, irregular. In what is now the United States 
Saint Isaac Jogues (1607-1646) lost fingers to the Iro-
quois and so needed a papal dispensation to return to 
ministry and end his life as one of the North American 
martyrs. 3  Nowadays the greater public tolerance for 
physical handicaps has led to the abrogation of this ir-
regularity in the current law.4

Mental defects still remain an impediment, how-
ever. Insanity or a psychological infirmity rendering 
one incapable of fulfilling the ministry remains under 
canon 1041 an irregularity for the reception of orders. 
Under canon 1044 the same mental defect renders one 
irregular for the exercise of orders. Once the irregular-
ity has been incurred it continues, even if the defect 
abates. The ordinary, having consulted an expert, may 
then however allow the exercise of the order in ques-
tion.5 This irregularity is the only ex defectu irregularity 
which remains in the 1983 code. That singular heri-
tage has not lessened the frequency with which it has 
been invoked. In cases of clerical abuse of minors, it 
is typically invoked to place the cleric on ‘administra-
tive leave.’  Since the irregularity continues even after 
the defect is removed or ends, it provides the ordinary 
with a very handy canonical tool, since it gives him 
discretion when and if he is to return the cleric to min-
istry. 6 The cleric does, of course, have the right of hier-
archical recourse in accordance with canons 1732-1739. 

Canonical bigamy also gave rise to irregularity. This 
is constructive bigamy or digamy, the condition men-
tioned by Saint Paul to Timothy, of having two succes-
sive wives, not two contemporaneous ones, and the 
irregularity was incurred if the marriages were valid 
even if not consummated. Thus, a marriage ratified 
but not consummated which was dissolved for that 
reason and followed by a second wedding rendered 
one irregular for the reception of orders. Celibacy, 
which is to say the condition of being unmarried, had 
long in the Latin Church been held out as an ideal for 
the clergy. In the course of the Gregorian reforms early 
in the second millennium the law became more rigor-
ous. In 1123 the First Lateran Council declared that 
ordination to major orders (subdiaconate, diaconate, 
and priesthood) created a diriment or invalidating im-
pediment to marriage. 7 And to this day having a wife 
under canon 1042 remains an impediment to ordina-
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continued on page 8

tion to the clergy, unless one is destined for the perma-
nent diaconate. 

There is also in the current law under c. 1041(3) a re-
lated ex delictu irregularity. Irregular is he who has at-
tempted marriage, even a civil marriage, either while 
he is prevented from marriage either by reason of an 
existing bond or by a sacred order or by a public and 
perpetual vow of chastity or with a woman who is 
validly married or obliged by a public and perpetual 
vow of chastity. Thus, a divorced and remarried man 
is usually irregular for the reception of orders. A dea-
con who attempted marriage would also be irregular 
for the reception of priestly orders. A religious with a 
perpetual and public vow of chastity who attempted 
marriage is likewise irregular. Likewise, a man who 
attempted marriage with a validly married woman or 
a woman with a public and perpetual vow of chastity 
is irregular. The irregularity arises because a current 
valid marriage, sacred orders, and a public and per-
petual vow of chastity are diriment (or invalidating) 
impediments to marriage (cc. 1085, 1087, and 1088). 
A consecrated virgin, by contrast, under canon 604 
makes a ‘pledge’ of chastity, which does not constitute 
a diriment impediment to marriage. 

Infamy was loss of reputation in law. It was in-
curred by law in a number of cases of serious delict 
or it might be imposed as a penalty by declarative 
sentence. In the former case it was incurred by here-
sy, schism, apostasy, dueling, rape, sodomy, or laying 
violent hands on the pope, cardinals or papal legates. 
The current law no longer brands one as infamous, 
but canon 1041 does declare irregular for the reception 
of orders heretics, schismatics, and apostates. Canon 
1044 renders such persons irregular for the exercise of 
orders, if the delict is public. 

While not partaking of infamy, certain offices and 
occupations were viewed as unsuitable for clerics 
and, hence, constituted impediments for the recep-
tion of orders. Canons 138-142 of the 1917 code listed a 
lengthy group of activities like hunting or the practice 
of (civil) law which were deemed unsuitable for cler-
ics. Even going to the opera, which in the nineteenth 
century was a place to which young gallants resorted 
in search of loose women, was off limits to clerics. In 
the reformed code this list in canons 285-286 has been 
rigorously pruned. But still deemed unsuitable for 
clerics are public offices, the administration of prop-
erty of lay people, guardianships, sureties, trade or 
commerce. Possession of an office requiring one to 
render a report remains an impediment to orders, un-
til the report has been rendered. In the past their lack 
of freedom rendered slaves and sons of non-Catholics 
impeded for the reception of orders, while these con-
ditions lasted. Similarly, neophytes were and remain 

impeded for the reception of orders. Neophytes are 
those who come to the faith and receive unconditional 
baptism after age fourteen. Here the impediment lasts 
until the ordinary judges they have been sufficiently 
tested in their new faith. 

. It is a venerable maxim ecclesia non sitit sanguinem, 
the Church does not thirst for blood, and this principle 
is the source of the remaining (former) irregularities ex 
defectu which were incurred by those linked to a death 
sentence. This might be a judge who had pronounced 
the death sentence, the juror who, in cases where a 
death sentence was an option left to the jury, was one 
who had voted for it, or the executioner who had car-
ried out the death sentence. 

Canon 1041 restricts the irregularity today to those 
who have committed willful murder or procured an 
abortion or have positively cooperated in the abortion 
or to those who have gravely and willfully mutilated 
themselves or others or who have attempted suicide. 
Similarly, such persons are irregular for the exercise 
of orders. Some, like our friend Dr. Edward N. Peters, 
take the view that mutilation here does not include 
a vasectomy, but he recommends that canon 1041 be 
amended to include, in addition to the word “muti-
lates,” the words “procures permanent sterilization” 
and so include this form of mutilation. The question, 
as he notes, arises acutely where a man aspires to the 
permanent diaconate.8 The question could also arise if 
the couple had used a contraceptive that was in fact an 
abortifacient.

The old law cast a much wider net. Clerics were 
forbidden to practice medicine or surgery without an 
indult. If he acted without permission and death of a 
patient resulted, he became irregular. Fear of shedding 
blood also operated to render those obliged to military 
service to be impeded from the reception of orders 
until their obligation was fulfilled. Today the impedi-
ment no longer exists, but canon 289 still declares that 
“military service ill befits the clerical state” and so for-
bids clerics to volunteer for service in the armed forces 
without the permission of their ordinary. Canon 672 
binds religious to the provision of canon 289. 

In a hierarchical church breaking rank is, not sur-
prisingly, regarded as an offense. Hence, one who car-
ries out an act of order reserved to bishops or priests 
while he does not possess that order or is barred from 
its exercise by some canonical penalty declared or im-
posed is irregular for the reception of orders. One in 
orders committing this offense is also irregular the ex-
ercise of orders. The old law referred to acts reserved 
to clerics in sacred orders and so did not apply to acts 
of clerics in minor orders (first tonsure, porter, lector, 
and acolyte) or acts of jurisdiction. It sometimes hap-
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continued from page 7
pened, however, that there was lacking a subdeacon, 
a cleric in major orders, to exercise that office at a sol-
emn high Mass. The law permitted any tonsured cler-
ics to substitute for the missing subdeacon. The substi-
tute was not, however, to wear the maniple, a sort of 
napkin worn over the arm with which the subdeacon 
was vested when ordained subdeacon and a symbol 
that he had now incurred the obligation of celibacy, 
nor was he to wipe the chalice at the offertory nor 
pour water into it, nor was he to touch the chalice dur-
ing the Eucharistic prayer nor remove or place the pall 
on it, after communion, nor was he to purify the chal-
ice. To incur irregularity, it was held the cleric in minor 
orders must have voluntarily and consciously done 
all four of these things. But a subdeacon who wore a 
stole and sang the Gospel at a solemn Mass, an office 
reserved to a deacon, incurred irregularity.

Since they are by nature perpetual, in all cases of 
irregularity and unless the cause of an impediment 
ceases, to remove the effect of the irregularity or im-
pediment a dispensation must be obtained. One’s 
ordinary can under canon 1047 dispense an impedi-
ment or irregularity not reserved to the Holy See. In 
urgent occult cases when the ordinary is not available 
and there is imminent danger of serious harm or loss 
of reputation, the man irregular for the exercise of or-
ders may exercise it. However, there remains the obli-
gation to have recourse to the ordinary or, where the 
dispensation is reserved to the Holy See, the apostolic 
penitentiary. In cases of homicide or abortion, whether 
public or occult (not publicly known), dispensation is 
reserved to the Holy See. Similarly, where the matter 
is publicly known, cases of irregularity by reason of 
heresy, apostasy, schism or prohibited marriage are re-
served to the Holy See. Similarly, where the fact upon 
which the irregularity arises has been brought in the 
judicial forum the dispensation is reserved to the Holy 
See. 

Recent Scandals and Irregularity
The current controversy involving accusations 

made against Archbishop McCarrick and allegations 
of homosexual misconduct among seminarians and 
clerics, who are “obliged to observe perfect and per-
petual continence for the sake of the kingdom of heav-
en” (canon 277, §1) have given rise to great scandal to 
the faithful. This scandal is, I submit, intensified when 
such misconduct involves homosexual acts, which 
the Church has always regarded as grave offenses. 
According to the 1983 code, clerics who are guilty of 
external sins against the sixth commandment, includ-
ing homosexual conduct, are subject to canonical pen-
alties, not excluding dismissal from the clerical state 
(canon 1395, §§`1 and 2).

As serious as they are, homosexual inclinations and 
the conduct that flows from them are not canonically 
irregular. My colleague, Dr. Edward N. Peters, recom-
mends that they might become so: “Rome has discour-
aged seminaries from admitting or ordaining men 
who are sexually active or exhibit ‘deep-seated ho-
mosexual tendencies.’ Whatever the difficulties with 
these descriptions, such statements also have a canoni-
cal weakness: they do not establish those tendencies as 
an ‘irregularity’ or ‘impediment’ to holy orders under 
canon law. If the condition can be defined accurately 
and recognized fairly, it should be either directly in-
serted into the 1983 Code as an irregularity or impedi-
ment in its own right, or be authentically interpreted 
as an ‘infirmity’ contraindicating holy orders under 
Canons 1041 and 1044.”9 I hope that his proposal will 
be widely discussed by canonists.

Summary
This, then, is a short overview of the canon law of 

irregularity. One hopes it will have helped our read-
ers to understand why the Church developed it to pre-
serve the dignity of her ministry.10
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